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TAX/ESTATE PLANNING: Inquiry: Credit shelter trusts are funded with the maximum 
amount exempt from estate tax. Older wills with credit shelter trusts may now be overfunded; if 
so, and there is a death, the surviving spouse would lose the stepped-up basis on the property, and 
unintended tax consequences would follow. What should the lawyer do?

Answer: This is definitely a concern with older wills that provide for automatic funding of the 
credit shelter trust at the federal limit. It’s time to update those wills. Two approaches lawyers could 
use are (1) craft a disclaimer trust in lieu of automatically funding the credit shelter trust so that 
the surviving spouse can make a determination based on the law then in effect and the size of the 
couple’s estate at the first death; or (2) fund the credit shelter trust with the amount that can pass 
free of Oregon estate taxes rather than with the amount that can pass free of federal estate taxes. 
Which option makes sense for the particular clients will depend on the nuances of their estate plan.

TRUST ACCOUNTING: Don’t make the mistake some attorneys have made regarding un-
intentional overdrafts. Scenario: A lawyer took a cashier’s check and deposited it into the lawyer’s 
IOLTA account at the same bank. The lawyer also wrote the client a check the same day. When the 
client deposited the check that very same day, the check was honored, but it created an overdraft. 
What happened? What lawyers need to know is that even a cashier’s check written on the same bank 
that you deposit it into will NOT create instant “availability” of those funds the second you deposit 
them. The funds will not be available until the following day. Although it seems like the funds might 
be like “cash” and instantly available, because of potential fraud, banks do not actually make the 
funds legally available until the following day after deposit.

Thanks to Heather Guthrie, at Dunn Carney, and Richard Weill for their 
 assistance with these tips. 
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